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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.: 18-cv-62593-DPG
FEDERAL TRADE COMMISSION,
Plaintiff,
vs.
SIMPLE HEALTH PLANS, LLC, et al.,
Defendants.
__________________________________/
MOTION FOR ORDER DIRECTING HOMER BONNER JACOBS, P.A.,
TO TURN OVER SETTLEMENT FUNDS TO RECEIVER
Michael I. Goldberg, as court-appointed receiver (the “Receiver”) over defendants Simple
Health Plans LLC, Health Benefits One LLC, Health Center Management LLC, Innovative
Customer Care LLC, Simple Insurance Leads LLC, Senior Benefits One LLC, and their
subsidiaries, affiliates, successors and assigns (collectively, the “Receivership Entities”) hereby
moves this Court to enter an Order directing the law firm of Homer Bonner Jacobs, P.A., which
served as pre-receivership counsel for Simple Health Plans, LLC (“Simple Health”), to turn over
$55,000.00 in settlement funds to the Receiver. In support of this motion, the Receiver states as
follows:
THE RECEIVERSHIP
1.

On October 29, 2018, the Federal Trade Commission (the “FTC”) filed a Complaint

in the United States District Court for the Southern District of Florida against the Receivership
Entities and Steven Dorfman (“Dorfman”) (Dorfman and the Receivership Entities are
collectively referred to as, the “Defendants”), under Section 13(b) of the Federal Trade
Commission Act (the “FTC Act”), 15 U.S.C. § 53(b) and the Telemarketing and Consumer Fraud
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and Abuse Act, 15 U.S.C. §§ 6101-6108, alleging the Defendants violated Section 5(a) of the
Federal Trade Commission Act, 15 U.S.C. § 45(a) and the FTC’s Telemarketing Sales Rule, 16
C.F.R Part 310, as amended. [ECF No. 1].
2.

On the same date, the FTC filed an Ex Parte Motion for a Temporary Restraining

Order with Asset Freeze, Appointment of a Temporary Receiver, and Other Equitable Relief, and
Order to Show Cause Why a Preliminary Injunction Should Not Issue (“Motion for TRO”), along
with a Memorandum in Support of the Motion for TRO. [ECF Nos. 3 and 13].
3.

On October 31, 2018, this Court entered an Ex Parte Temporary Restraining Order

with Asset Freeze, Appointment of a Temporary Receiver, and Other Equitable Relief, and Order
to Show Cause Why a Preliminary Injunction Should Not Issue (the “TRO”) [ECF No. 15], which,
among other things, appointed the Receiver over the Receivership Entities with full powers of an
equity receiver.
4.

Prior to the appointment of the Receiver, Amanda Hicks (“Hicks”) filed a separate

suit against Simple Health under the Telephone Consumer Protection Act, 47 U.S.C. § 227 et seq.
(“the TCPA”) for an alleged robocall violation.
5.

Simple Health, represented by Homer Bonner Jacobs, P.A. (“Homer Bonner”),

agreed to pay Hicks $55,000.00 as a part of a settlement agreement (the “Hicks Settlement
Agreement”), and forwarded the settlement funds to its counsel. A true and correct copy of the
executed Hicks Settlement Agreement is attached as “Composite Exhibit A.”
6.

Homer Bonner held the settlement funds in trust on behalf Simple Health. However,

before the settlement was finalized, this Court issued the TRO appointing the Receiver.
7.

The Receiver is authorized and required to “[t]ake exclusive custody, control, and

possession of all Assets and Documents of, or in the possession, custody, or control of any
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Receivership Entity, wherever situated . . .” . TRO § XII. To aid the Receiver’s efforts, the TRO
also enjoins the Defendant and any individual or entity in possession or control of property
belonging to the Receivership Entities from conducting business of any kind with property that
rightfully belongs to the Receivership Entities. Id § III. Rather, the Defendant and any individual
or entity in possession or control of property belonging to the Receivership Entities must “fully
cooperate and assist the Receiver” with obtaining control over such property wherever that
property is held. Id. § XIII.
8.

Upon notice of the TRO, Homer Bonner contacted the Receiver to advise him of

the $55,000.00 in settlement funds it was holding in trust for Simple Health.
9.

Hicks, now a creditor of Simple Health pursuant to the Hicks Settlement

Agreement, has demanded the $55,000.00 in settlement funds.
MEMORANDUM OF LAW
I.

The Court Should Order Homer Bonner Jacobs, P.A. to Turn Over the Settlement
Funds Being Held in its Trust Account for Simple Health to the Receiver
The TRO authorizes the Receiver to investigate the affairs of the Receivership Entities, to

marshal and safeguard the entities’ assets, and to initiate legal proceedings for the benefit and on
behalf of the Receivership Entities’ investors and other creditors. TRO § XI. The Receiver has a
fiduciary responsibility to protect the receivership estate. See, e.g., Citibank, N.A. v. Nyland, 839
F.2d 93, 98 (2d Cir. 1988) (A receiver acts “as an officer of the court and has the duty to preserve
and protect the property pending the outcome of the litigation.”); Eller Indus., Inc. v. Indian
Motorcycle Mfg., Inc., 929 F. Supp. 369, 372 (D. Col. 1995) (The receiver “must collect and
preserve corporate property from imminent danger of loss, waste or dissipation and administer the
receivership, free from outside interference with estate property”). Once appointed, the Receiver
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retains the sole right to administer the receivership, and creditors and other claimants lose their
right to unilaterally settle past debts. U.S. v. Ariz. Fuels Corp., 739 F.2d 455, 458 (9th Cir. 1984).
Federal district courts have broad equitable powers that enable them to fashion remedies
to grant full relief in receivership cases. S.E.C. v. Elliott, 953 F.2d 1560, 1570 (11th Cir. 1992)
(holding that the district court acted within its discretion in equity receivership when it refused to
permit defrauded investors from tracing their securities and rescinding their transfer agreements
which would have allowed the defrauded investors to elevate their position over other similarly
victimized investors) (citations omitted).
A.

The Settlement Funds Are Property of the Receivership Estate

Given that the settlement funds were not paid over before the entry of the TRO, those funds
are, rightfully, property of the receivership estate.
In a bankruptcy case of similar impression, the Bankruptcy Court for the Southern District
of Florida held that royalty payments that were being held in a debtor’s attorney’s trust account
constituted property of the debtor’s estate. In re B&B Plastics, Inc., No. 04-26039-BKC-PGH,
2005 WL 3198656, at *10 (Bankr. S.D. Fla. Aug. 10, 2005). In that case, the debtor filed a petition
for Chapter 7 Bankruptcy. Id. at *1. Before the bankruptcy petition was filed, the debtor entered
into a licensing agreement with a third party, which provided that the debtor would pay royalties
to the third party in exchange for exclusive rights to make and sell the third party’s patent. Id. The
debtor made royalty payments to the third party until that third party rejected the payments,
alleging the debtor breached the parties’ licensing agreement. Id. The debtor, however, attempted
to continue making the royalty payments to affirm the licensing agreement by depositing the
payments into the debtor’s attorney’s trust account. Id. At issue were the royalty payments that
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the debtor continued to deposit into his attorney’s trust account pursuant to the licensing
agreement. Id.
The third party sued the debtor for patent infringement. Id. During the pendency of the
litigation, the debtor moved for leave to deposit the royalty payments into the court’s registry and
requested that the court direct the final disposition of the payments. Id. No court order ever issued
determining the custody of the payments, which, as a result, remained in the debtor’s attorney’s
trust account. Id. At a subsequent hearing on a separate matter, the court directed the debtor's
attorney to place the payments into an escrow account bearing interest; however, the payments
were never placed into escrow and instead remained in the debtor’s attorney’s trust account. Id. at
*2. The case proceeded to trial and the jury entered a verdict for the third party, but the court's
final judgment did not address the payments that remained in the debtor's attorney's trust account.
Id. The third party subsequently filed a motion to clarify the status of the payments held in the
debtor's attorney's trust account. Id. at *3. Following commencement of the bankruptcy case, the
Trustee demanded a turnover of the payments to the Trustee, and the debtor’s attorney complied.
Id.
The third party, relying primarily on In re Scanlon, 239 F.3d 1195 (11th Cir. 2001), Baxter
v. United Forest Products, Co., 406 F.2d 1120 (8th Cir. 1969), and Branch v. United States, 100
U.S. 673 (1879), filed an adversary complaint and subsequently a motion for summary judgment,
arguing that: (i) the payments held in trust by the court were not property of the debtor’s estate
and, therefore, the debtor’s attorney’s turnover of the payments to the Trustee was unlawful; (ii)
since the debtor had placed the payments into its attorney’s trust account, it could no longer claim
ownership over those payments; and (iii) the payments had been placed in an effective surrogate
escrow account pursuant to the court’s aforementioned order. Id. at *4.
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The Bankruptcy Court ultimately held that the royalty payments were not held in escrow
because there was neither an escrow agreement nor a court order delineating the terms of an
escrow agreement. Id. (emphasis added). The court also distinguished the cases relied upon by the
plaintiff noting that the royalty payments in the debtor’s attorney’s trust account had been
voluntarily deposited there, unlike funds deposited into a temporary escrow account pursuant to
court order in In re Scanlon. Id. at *9 (emphasis added). The court further distinguished In re
Scanlon noting that in the debtor’s case, the royalty payments were not clearly the third party’s
property, as the plaintiff was never given ownership over the royalty payments pursuant to a court
order of some sort. Id. Moreover, there was no evidence of a memorialized agreement regarding
the conditions for release of the payments. Id. at 10. The Bankruptcy court ultimately found that
all of the cases cited by the plaintiff were distinguishable because in each of those cases, the funds
were deposited either pursuant to court order or under clearly defined escrow agreement terms,
whereas in the debtor’s case, the court never determined who had custody over the funds or how
they would be distributed. Id. Hence, the Court held that the royalty payments in the debtor’s
attorney’s trust account were not being held in escrow and the debtor, therefore, retained legal
interest in the payments. Id. (citing T & B Scottdale Contractors, Inc. v. United States, 866 F.2d
1372, 1376 (11th Cir. 1989)). The Court further held that since an escrow account was never
officially established, the royalty payments were estate property. Id. (citing In re Missionary
Baptist Found. of Am. Inc., 792 F.2d 502, 506 (5th Cir. 1986)).
The instant case closely parallels the In re B&B Plastics, Inc. case. The settlement funds
being held in Homer Bonner’s trust account should be turned over to the Receiver. Here, Hicks
filed suit against Simple Health for a TCPA violation. Simple Health agreed to pay Hicks
$55,000.00 as a part of a settlement agreement, and thereby forwarded the settlement funds to its
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attorney, Homer Bonner’s trust account. Similar to the debtor in the In re B&B Plastics, Inc. case,
Simple Health subsequently went into receivership. Unlike funds being held in an escrow account
pursuant to an escrow agreement or a court order, the settlement funds have been deposited and
held in Simple Health’s attorney’s trust account at Simple Health’s volition and, therefore,
constitute property of the receivership estate. See id. at *10. But cf. In re Scanlon, 239 F.3d at
1198-99 (holding that funds were not considered property of the debtor’s estate where they had
been placed into a temporary escrow account by debtor’s mother pursuant to court order).1
The instant matter is also distinguishable from the In re Scanlon. To start, the Hicks
Settlement Agreement does not clearly outline how, where, or when the settlement funds are to be
transferred. Moreover, unlike the settlement proceeds in the In re Scanlon case, the settlement
funds here were never transferred over to a temporary escrow account, but merely to Homer
Bonner’s trust account, the firm representing and standing in the shoes of Simple Health. Simple
Health retained control over the distribution of the funds, which were being held at Simple Health’s
request, until the settlement was finalized. In In re Scanlon, the debtor explicitly agreed to a
transfer of the funds to a temporary escrow account maintained by its counsel, and subsequently
to an independent escrow agency, thereby losing ownership and/or control over the distribution of
the settlement funds. No such condition exists in Simple Health’s agreement with Hicks.
Absent an explicit condition in the settlement agreement or a court order specifically
outlining the terms of a transfer of the settlement proceeds to an escrow account, the settlement
funds remain property of the Receivership estate. See, e.g., In re B&B Plastics, Inc. at *10; T & B

The In Re Scanlon court determined that “funds deposited into an escrow account by a debtor,
for the benefit of others, cannot be characterized as property of the estate.” (quoting In re S.E.L.
Maduro, 205 B.R. 987, 990-91 (Bankr. S.D. Fla. 1997)) (internal citations omitted).
1
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Scottdale Contractors, Inc. v. United States, 866 F.2d 1372, 1376 (11th Cir. 1989); In re
Missionary Baptist Found. of Am. Inc., 792 F.2d 502, 506 (5th Cir. 1986).
After the receivership commenced on October 31, 2018, Ms. Hicks, as a legitimate creditor
of Simple Health, lost her ability to directly collect the settlement funds from Simple Health’s
counsel. Pursuant to the Court’s appointment of the undersigned as Receiver over the Receivership
Entities, any and all administration, collection, and equitable distribution of the receivership
estate’s assets must be orchestrated by the Receiver. Section XIII of the TRO broadly outlines the
process for the transfer of receivership property to the Receiver. This transfer of property includes
“A. All Assets held by or for the benefit of the Receivership Entities” and “D. All Assets and
Documents belonging to other persons or entities whose interests are under the direction,
possession, custody, or control of the Receivership Entities.” Id. The TRO defines an “Asset” as
any “legal or equitable interest in, right to, or claim to, any property, wherever located and by
whomever held, and all proceeds, products, offspring, rents, or profit of or from that property.”
TRO at 3. There is no credible dispute that the $55,000.00 being held in trust by Homer Bonner
on behalf of Simple Health, is not an Asset of the Receivership estate under the terms of the TRO.
See In re B&B Plastics, Inc. at *10.
As it pertains to third parties such as Homer Bonner, appointed receivers are entitled to
orders directing the turnover of assets and property to the Receiver. Equitable relief from indirect
related parties is appropriate regardless of whether a party committed any wrongdoing, simply by
showing that the third party has possession of assets of a receivership entity and that there is no
legitimate claim to the assets. Furthermore, as the TRO mandates, the Receiver must prevent the
inequitable distribution of assets by determining, adjusting, and protecting the interests of
consumers who have transacted business with the Receivership Entities.
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Pursuant to the TRO, the $55,000.00 in settlement funds being held by Homer Bonner must
be turned over to the Receiver because the proceeds are clearly property of the Receivership
Entities.
LOCAL RULE 7.1 CERTIFICATION OF COUNSEL
Pursuant to Local Rule 7.1, undersigned counsel hereby certifies that the Receiver has
conferred with counsel for the FTC, who has no objection to the relief requested in this Motion.
Homer Bonner has no objection and has indicated to counsel that upon entry of an Order from this
Court directing it to do so, it will turn over the $55,000.00 in settlement funds to the Receiver.
Plaintiff Hicks objects to the relief requested herein.2
WHEREFORE, the Receiver requests entry of an Order directing Homer Bonner to turn
over the total sum of $55,000.00 being held in trust on behalf of Defendant, Simple Health Plans,
LLC.
Dated: March 8, 2019

Respectfully submitted,

/s/ Naim S. Surgeon
Naim S. Surgeon, Esq.
Florida Bar No. 101682
Email: naim.surgeon@akerman.com
Royce B. Badger Jr., Esq.
Florida Bar Number: 115394
Email: royce.badger@akerman.com
Counsel for the Receiver
AKERMAN LLP
Las Olas Centre II, Suite 1600
350 East Las Olas Boulevard
Fort Lauderdale, FL 33301-2999
Phone: (954) 463-2700
Fax: (954) 463-2224

Under the circumstances, as a putative creditor of the receivership estate, Plaintiff Hicks is
entitled to participate in any claims process established by the Receiver.
2

9
47229630;1

Case 0:18-cv-62593-DPG Document 90 Entered on FLSD Docket 03/08/2019 Page 10 of 10

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served on this
March 8, 2019 via the Court’s notice of electronic filing on all CM/ECF registered users entitled
to notice in this case as indicated on the attached Service List.

By: /s/ Naim S. Surgeon
Naim S. Surgeon
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
CASE NO. 18-CV-62593-GAYLES
FEDERAL TRADE COMMISSION,
Plaintiff,
vs.
SIMPLE HEALTH PLANS LLC, et al,
Defendants.
/
ORDER DIRECTING HOMER BONNER JACOBS, P.A. TO TURN OVER
SETTLEMENT FUNDS TO COURT-APPOINTED RECEIVER
THIS MATTER came before the Court upon Michael I. Goldberg, the Court-appointed
receiver’s (the “Receiver”) Motion For Order Directing Homer Bonner Jacobs, P.A., to Turn Over
Settlement Funds to Receiver. (“Motion”) [ECF No. ___]. The Court, having reviewed the
Motion, and being otherwise fully advised in the premises, it is hereby:
ORDERED and ADJUDGED as follows:
1.

The Motion is GRANTED.

2.

Homer Bonner Jacobs, P.A. is hereby directed to turn over the settlement funds

being held in its trust account to the Receiver.

DONE AND ORDERED in Chambers at Miami, Florida this ___ day of March, 2019.

__________________________________
DARRIN P. GAYLES
UNITED STATES DISTRICT COURT JUDGE
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